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ELn ktt
To provide that meetings of Government agencies shall be open to the public,

and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of Amnrica in Congress assembled, That this Act may Government
be cited as the "Government in the Sunshine Act". in the

Sunshine Act.

DECLARATION OF POLICY S USC 552b
note.

SEC. 2. It is hereby declared to be the policy of the United States that 5 Usc 552b
the public is entitled to the fullest practicable information regarding note.
the decisionmaking processes of the Federal Government. It is the
purpose of this Act to provide the public with such information while
protecting the rights of individuals and the ability of the Government
to carry out its responsibilities.

OPEN MEETINGS

SEC. 3. (a) Title 5, United States Code, is amended by adding after
section 552a the following new section:
"§ 552b. Open meetings 5 Usc 5S2b.

"(a) For purposes of this section- Definitions.
"(1) the term 'agency' means any agency, as defined in section

552(e) of this title, headed by a collegial body composed of two 5 USC 552.
or more individual members, a majority of whom are appointed
to such position by the President with the advice and consent of
the Senate, and anly subdivision thereof authorized to act on
behalf of the agency;

"(2) the term 'meeting' means the deliberations of at least the
number of individual agency members required to take action
on behalf of the agency where such deliberations determine or
result in the joint conduct or disposition of official agency busi-
ness, but does not include deliberations required or permitted by
subsection (d) or (e); and

"(3) the term 'member' means an individual who belongs to
a collegial body heading an agency.

(b) Members shall not jointly conduct or dispose of agency business
other than in accordance with this section. Except as provided in sub-
section (c), every portion of every meeting of an agency shall be open
to public observation.

"(c) Except in a case where the agency finds that the public inter-
est requires otherwise, the second sentence of subsection (b) shall not
apply to any portion of an agency meeting, and the requirements of
suIbsections (d) and (e) shall not apply to any information pertain-
ing to such meeting otherwise required by this section to be disclosed
to the public, where the agency properly determines that such portion
or portions of its meeting or the disclosure of such information is
likely to-

"(1) disclose matters that are (A) specifically authorized under
criteria established by an Executive order to be kept secret in the
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interests of national defense or foreign policy and (B) in fact
properly classified pursuant to such Executive order;

"(2) relate solely to the internal personnel rules and. practices
of an agency:

"(3) disclose matters specifically exempted from disclosure by
5 usc 552. statute (other than section 55'2 of this title). provided that such

statute (A) requires that tire matters be withhell froml the public
in suclh a manner as to leave no discretion on the issue, or (B)
establishes particular criteria for withholding or refers to partic-
ular types of matters to be withheld;

"(4) disclose trade secrets and commercial or financial inforlia-
tion obtained front a person and privileged or confidential:

"(5) involve'accusing any perso1n of a crime. or formally cen-
suring any person:

(6) disclose information of a personal nature where discloslre
woild constitute a clearly unwarranted invasion -of personal
privacyv :

"(7) disclose investigatory records compiled for law enforce-
ment purposes, or information which if written would be con-
tnainel in sulch recol(ls, but only to the extent that tire production
of such records or informationl would (A) interfere with enforce-
meint proceedings, (B) deprive a person of a rilght to a fair trial
or an impartial adjudication. (C) constitute an unwarranted
invasion of personal privacy, (D) disclose the identitv of a con-
fidential source and, in the case of a record complilel by a criminal
law enforcement authority in the conrse of a criminal investira-
tion, or by an agency conducting a law-fll national security
intelligence investigation, confidential information furnished
only by the confidential source, (E) disclose investigative tech-
niqUes and procedures, or (F) endanger the life or physical safety
of law enforcement personnel

"(8) disclose information contained in or related to examina-
tion. operating, or condition reports prepared by, on behalf of. or
for the use of an agency responsible for the regulation or slpl)elri-
sion of financial institutions;

"(9) disclose information the premature disclosure of which
would-

"(A) in the case of an agency which regulates currencies,
securities, commodities, or financial institutions. be likelv to
(i) lead to significant financial speculation in culrenlcies,
securities, or commodities, or (ii) significantly endanger the
stability of any financial institution; or

"(B) in the case of any agency, be likely to significantly
frustrate implementation of a proposed agency action.

except that subparagraph (B) shall not apply in any instance
where the agency has already disclosed to the pulblic the content or
nature of its proposed action, or where the agency is required by
law to make such disclosure on its own initiative prior to taking
final agency action on such proposal; or

"(10) specifically concern the agency's issuance of a subpena,
or the agency's participation in a civil action or proceeding, an
action in a foreign court or international tribunal, or an arbitra-
tion, or the initiation, conduct, or disposition by the agency of a
particular case of formal agency adlidication pursuant to the

5 USC 554. procedures in section 554 of this title or otherwise involving a
determination on the record after opportunity for a hearing.
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"(d) (1) Action under sbsectioll (c) shall be taken only whenl Recorded
majority of the entire membership of the agency (as defined in sub- voting.
section (a) (1)) votes to take such action. A separate vote of the agency
members shall be taken witth respect to each agency meeting a portion
or portions of which are proposed to be closed to the public pursuant
to subsection (c), or with respect to any information which is proposed
to be withheld undler subsection (c). A single vote may be taken with
respect to a series of meetings. a portion or portions of which are pro-
posed to be closed to the public, or with respect to allny information
concerning such series of meetings, so long as each meeting inl such
series involves the same particular matters and is schedilled to be held
no more than thirty days after the initial meeting in such series. The
vote of each agency niemlher participating, in sllch vote shall be
recorded and no proxies shall be allowved.

"(2) Whenever any person whose interests may be directly affected
by a portion of a meeting requests that the agency close sulch portion to
the public for any of tie reasons referred to in paragraphl (5). (6). or
(7) of subsection (c), the agency, upon request of ally one of its Inem-
bers. shall vote by recorded vote whether to close snuch lleeting.

"(3) W'ithin one day of any vote taken lplurslmant to pIaragraph (1) Copies,
or (2), the agency shall make pilbliclyv available a written copy of sulch availability.
vote reflecting the vote of each membler on tile question. If a portion of
a meeting is to he closed to the public, the agency shlall. within one (lay
of the vote taken pursilalnt to paraglrapl (1) or (2) of this suibsection,
make publicly available a full written explanation of its action closing
the portion together with a list of all persons expected to atteind the
meeting and their affiliation.

"(4) Any agency, a majority of whose nmectings nimay plroperl be Meeting
closed to the public piusuilalnt to paragr'aph (4). (8). (9)) (A). or (10)) closure,
of subsection (c). or ally combination thlereof, malv plrovide byv egula- regulation.
tion for the closing of such meetings or portions thereof in thle eveint
that a maijority of the members of the agen(c votes by recordled vote
at the begrininlg(r of such meeting. orl portioli thereof, to close tile
exemlillt polrtioi or p ortionis of the imeetiig. and a copy of sl('e1 vote,
reflectiing the vote of each im iber ol tile iquestion. is mnade available
to the public. The provisions of paragraphs (1). (2). and (3) of this
subsection alid sublsection (e) shall not apl)hly to any portion of a meet-
ing to which such regulations apl)ly: P'oidd. T'I'lhat the agelncy shall, Public
excelpt to the extent that suchll inforlmation is exelmpit fromi disclos'le announcement.
under tile provisions of subsectionl (c). l)rovide the public with Iplblic
anloiuncement of the time, place. anid sublject Inatter of the meeting
and( of each portionl thereof at the earliest practicable time.

"(e) (1) In tile case of ea('h meeting, tile agency shall mal;ke public Scheduling,
annouincemeient. at least one week before thle meetilng, of tile time. place, public
and subject matter of the meetinlg, whether it is to be open or closed to announcement.
the pilblic, aind the naml-e and phone n111nlherl of the official designated
by the agency to respond to reliquests for information abont the mneet-
ing. Such annlollcement shall be made Ilnless a majority of tile
memblers of the agency determnines by a recorded vote that agenlcy
business requires that sulch meeting lIe called at an earlier ldate. in
which case the agency shall miake public announcement of tile tinlle,
place, an(l subject matter of suchl meeting. and whether open or closed
to tile public, at the earliest practicable timle.

"(2) The time or place of a mneeting may be ehanged following the Scheduling
public annlonmicemelit reqluired by paragrap)h (1) only if tle agency changes,
publicly announces sulch change at the earliest practicable tile. Tlhe public

announcement.
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subject matter of a meeting, or the determination of the agency to
open or close a meeting, or portion of a meeting, to the public, may be
changed following the public announcement required by this subsec-
tion only if (A) a majority of the entire membership of the agency
determines by a recorded vote that agency business so requires and
that no earlier announcement of the change was possible, and (B)
the agency publicly announces such change and the vote of each
member upon such change at the earliest practicable time.

Scheduling "(3) Immediately following each public announcement required by
notice, pub- this subsection, notice of the time, place, and subject matter of a
lication in meeting, whether the meeting is open or closed, any change in one of
Federal the preceding, and the name and phone number of the official desig-
Register. nated by the agency to respond to requests for information about the

meeting, shall also be submitted for publication in the Federal
Register.

Closed meet- "(f) (1) For every meeting closed pursuant to paragraphs (1)
ings, certifi- through (10) of subsection (c), the General Counsel or chief legal
cation. officer of the agency shall publicly certify that, in his or her opinion,

the meeting may be closed to the public and shall state each relevant
exemptive provision. A copy of such certification, together with a state-
ment from the presiding officer of the meeting setting forth the time
and place of the meeting, and the persons present, shall be retained by

Transcripts, the agency. The agency shall maintain a complete transcript or elec-
recordings or tronic recording adequate to record fully the proceedings of each
minutes. meeting, or portion of a meeting, closed to the public, except that in

the case of a meeting, or portion of a meeting, closed to the public pur-
suant to paragraph (8), (9) (A), or (10) of subsection (c), the agency
shall maintain either such a transcript or recording, or a set of minutes.
Such minutes shall fully and clearly describe all matters discussed and
shall provide a full and accurate summary of any actions taken, and
the reasons therefor, including a description of each of the views
expressed on any item and the record of any rollcall vote (reflecting
the vote of each member on the question). All documents considered in
connection with any action shall be identified in such minutes.

Public avail- "(2) The agency shall make promptly available to the public, in a
ability. place easily accessible to the public, the transcript, electronic record-

ing, or minutes (as required by paragraph (1)) of the discussion of
any item on the agenda, or of any item of the testimony of any witness
received at the meeting, except for such item or items of such discus-
sion or testimony as the agency determines to contain information
which may be withheld under subsection (c). Copies of such transcript,
or minutes, or a transcription of such recording disclosing the identity
of each speaker, shall be furnished to any person at the actual cost of

Retention. duplication or transcription. The agency shall maintain a complete
verbatim copy of the transcript, a complete copy of the minutes, or a
complete electronic recording of each meeting, or portion of a meeting,
closed to the public, for a period of at least two years after such meet-
ing. or until one year after the conclusion of any agency proceeding
with respect to which the meeting or portion was held, whichever
occurs later.

Regulations. "(g) Each agency subject to the requirements of this section shall,
Notice, pub- within 180 days after the date of enactment of this section, following
lication in consultation with the Office of the Chairman of the Administrative
Federtal Conference of the United States and published notice in the Federal

Register. Register of at least thirty days and opportunity for written comment
by any person, promulgate regulations to implement the requirements
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of subsections (b) through (f) of this section. Any person may bring a Judicial
proceeding in the United States I)istrict Court for the District of proceeding.
Colulmbia to require an agency to promnulgate such regulations if such
agency has not proinulgated such regulations within the timne period
specified herein. Subject to any linlitations of timne provided by law, ally
person niay bring a proceeding in the United States Court of Appeals
for the District of Columbia to set aside agency regulations issued pir'-
suant to this subsection that are not in accord with tile requiremlents of
subsections (b) through (f) of this section and to require the pro-
mulgation of regulations that are in accord with such subsections.

"(h) (1) The district courts of the United States shall have jumisdic- Jurisdiction.
tion to enforce the re(lililrellelIts of subsections (b) through (f) of this
section by declaratory judglment. injunctive relief, or othler relief as
mnay be appropriate. Such actions mlay be brought by any perlso against Civil
all age'nc(y pl1'iO to, or within sixty days after, tile lleetinig out of whiich actions.
the violation of this section arises, excel)t that if public announcemlent
of sluch mleetilng is not initially provided by tile agency in accordance
with til requiremlents of this section, such actioll niav be instituted pIlr -

suallt to this section at anly tinme prior to sixty dtays after any public
anlouncelCillelent of such ilmeetinlg. Such actions may ble broughit in the dis-
trict court of the United States for the district inl which the agency
mneeting is held or in which the agency in qluestion has its leadlquarters,
or in tile T)istrict Court for the D)istrict of (lollmbia. In suchl actions
a defendllant shall serve his answer within thirty days after the service
of the complaint. 'The burden is on the defendant to sustain his action.
TIn deciding such cases the court may exalimile in camiiera anyll portion of
tile tralscript, electronic recordling, or minutes of a nmeeting closed to
tile pulblic. and may take such additional evidence as it leelms necessary.
'Th court, having dule rega-rd for orderly administration and the pull)- Relief.
lie interest, as well as the interests of the parties, may grant sucll
equitable relief as it deems app)lropriate. inclimding granting an injunc-
tion against future violations of this section or orderilg tile agency to
make available to the public such portion of the transcript. recording,
or Inillutes of a meeting as is not authorized to be withheld under sub-
section (c) of this section.

"(2) Any Federal court otherwise authlorized by law to review Inquiry.
agenley action may, at the application of any p)erson p)rol)elly partici-
pating in tile proceeding pursuant to other aplicable law, inquireil into
violations bvy the agency of the requliremelints of this section and afford
such relief as it deemls appropriate. Nothing in this section authorizes
any Fedelal court having jurisdiction solely on tile basis of paragra)ph
(1) to set aside, enjoin. or invalidate any agency action (other than

alln action to close a ileeting or to withholdt information ulmldr this
section) taken or discussed at any agency meetinlg out of which tile
violation of this section arose.

"(i) The court mIay assess against any party reasonable attorney Litigation
fees and other litigation costs reasonally incurred hy any other party costs,
who sulbstantially prevails in any action brought in accordance with assessment.
the provisions of subsection except that
costs Inmay be assessed against the plantiff only where the court finds
that the suit was initiated by the plantiff prinlarily for frivolous or
dilatory plurposes. In the case of assessmenmlt of costs against all afrellcv,
the costs may be assessed by the court against the 1lnited States.

"(j) Each agency subject to the requlirelllents of this section shall Report to
annually report to Congress realrdinig its coniplliance with snell Congress.
requirements, including a tabulation of the total inumber of agency
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meetings open to the public, the total number of meetings closed to the
public, the reasons for closing such meetings, and a description of any
litigation brought against the agency under this section, including any
costs assessed against the agency in such litigation (whether or not
paid by the agency)·.

"(k) Nothing herein expands or limits the present rights of any
5 USC 552. person under section 552 of this title, except that the exemptions set

forth in subsection (c) of this section shall govern in the case of any
request made pursuant to section 552 to copy or inspect the transcripts,
recordings, or minutes described in subsection (f) of this section. The

44 USC 3301. requirements of chapter 33 of title 44, United States Code, shall not
apply to the transcripts, recordings, and minutes described in sulbsec-
tion (f) of this section.

"(1) This section does not constitute authority to withhold any
information from Congress, and does not authorize the closingo of any
agency meeting or portion thereof required by any other provision of
law to be open.

"(m) Nothing in this section authorizes any agency to withhold
from any individual any record. including transcripts. recordings, or
minutes required by this section, which is otherwise accessible to such

5 USC 552a. individual under section 552a of this title.".
5 USC prec. (b) The chapter analysis of chapter 5 of title 5, United States Code,
500. is amended by inserting:

"552b. Open meetings."

immediately below:
"552a. Records about individuals.".

EX PrAI'rr COMUNI:'ATI(N'S

SEc. 4. (a) Section 557 of title 5, United States Code, is amended by
adding at the end thereof the following new subsection:

"(d) (1) In any agency proceeding which is subject to subsection
(a) of this section. except to the extent required for the disposition of
ex parte matters as authorized by law-

"(A) no interested person outside the agency shall make or
knowingly cause to be made to any member of the body compris-
ing the agency, administrative law judge, or other employee who
is or may reasonably be expected to be involved in the decisional
process of the proceeding, an ex parte communication relevant to
the merits of the proceeding;

"(B) no member of the body comprising the agency, adminis-
trative law judge, or other employee who is or may reasonably be
expected to be involved in the decisional process of the proceed-
ing, shall make or knowingly cause to be made to any interested
person outside the agency an ex parte communication relevant to
the merits of the proceeding;

"(C) a member of the body comprising the agency, administra-
tive law judge, or other employee who is or may reasonably be
expected to be involved in the decisional process of such proceed-
ing who receives, or who makes or knowingly causes to be made,
a communication prohibited by this subsection shall place on the
public record of the proceeding:

"(i) all such written colmunications;
"(ii) memoranda stating the substance of all such oral coIn-

munications; and
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"(iii) all written responses, and memoranda stating the
substance of all oral responses, to the materials described in
clauses (i) and (ii) of this subparagraphll;

"(D) upon receipt of a comnlllllllication knowingly made or
knowingly caused to be made by a party in violation of this sub-
section, the agency, adllinistrative law judge, or other emll)lovee
presiding at the hearing may, to the extent consistent with the
interests of justice and the policy of the underlying statutes,
require the party to show cause why his claim or interest in the
proceeding should not be dismissed, denied, disregarlded, or other-
wise adversely affected on account of such violation; and

"(E) the prohibitionls of this subsection shall apply beginning Applicability.
at such time as the agency may designate, but in no case shall
they begin to apply later than the timle at which a proceeding is
noticed for hearing unless the person responsible for the com-
nunication has knowledge that it will be noticed, in which case
the prohibitions shall apply beginning at the time of his acquisi-
tion of such knowledge.

"(2) This subsection does not constitute authority to withhold infor-
mation from Congress.".

(b) Section 5.51 of title 5, United States Code, is amended-
(1) by striking out "and" at the end of paragraph (12);
(2) by striking out the "act." at the end of paragraph (13) and

insertinll in lieu thereof "act; and"; and
(3) by adding at the end thereof the following new paragraph:
"(14) 'ex parte communication' means an oral or written corn- "Ex parte

munication not on the public record with respect to which reason- communica-
able prior notice to all parties is not given, but it shall not include tion.
requests for status reports on any matter or proceeding covered
by this subchapter.".

(c) Section 556(d) of title .5, United States Code, is amended by
inserting between the third and fourth sentences thereof the following
new sentence: "The agency may, to the extent consistent with the inter-
ests of justice and the policy of the underlying statutes administered
by the agency, consider a violation of section 557(d) of this title suffi- 5 Usc 557.
cient grounds for a decision adverse to a party who has knowingly
committed such violation or knowingly cansed such violation to
occUllr..

CONFORMING AMENDI)MENTS

SE(,. 5. (a) Section 410(b) (1) of title 39, United States Code, is
amended by inserting after "Section 55'2 (public inforimation)," the
words "section 552a (records about individuals), section 552b. (open
meetings) ".

(b) Section 552(b) (3) of title 5, United States Code, is amended to
read as follows:

"(3) specifically exempted from disclosure *by statute (other
than section 552b of this title), provided that sucll statute (A)
requires that the matters be withheld from the public in slch a
manner as to leave no discretion on the issue, or (B) establishes
particular criteria for withholding or refers to particdlar types
of matters to be withheld ;".

(c) Subsection (d) of section 10 of the Federal Advisory Committee
Act is amended by striking olt the first sentence and inserting in lieu
thereof the follow;ing: "Subsections (a) (1) and (a) (3) of this section
shall not apply to any portion of an advisory committee meeting where

5 USC app. I.
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the President, or the head of the agency to which the advisory com-
mittee reports, determines that such portion of such meeting may be
closed to the public in accordance with subsection (c) of section 552b
of title 5, United States Code.".

EFFECTIVE DATE

S USC 552b SEC. 6. (a) Except as provided in subsection (b) of this section, the
note. provisions of this Act shall take effect 180 days after the date of its

enactment.
(b) Subsection (g) of section 552b of title 5, United States Code, as

added by section 3(a) of this Act, shall take effect upon enactment.
Approved September 13, 1976.
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